sionate reasons. The federal distribution of powers leaves the relevant areas of law mainly to the states. Federal constitutional law has been invoked only in connection with the outer limits within which state law may govern. So far it has not been successfully employed to invalidate state regulation. Consequently, there are at least 50 laws dealing with end-of-life decisions. Nevertheless, the basic organization of the legal issues has turned out to be similar in almost all American jurisdictions and I will treat the subject generally. It is important to be mindful, however, that, in this respect. I have adopted a significant simplification in order to facilitate exposition.
I. THE LAW AND PRACTICE OF COMPASSIONATE DEATH
Like every modern society, the United States has struggled with end-of-life problems. Medical science is now capable of maintaining heart and lung function and some brain activity-and, therefore, life, as defined in law-even in people incapable of the simplest human activities. ' The same technology maintains the lives of competent terminally ill people suffering extreme pain, discomfort and loss of dignity. Sometimes, it is understandable that individuals, families and physicians may judge death to be an improvement.
There is evidence that, in such cases, patients and other concerned parties are acting on that judgment by removing "life-sustaining" devices such as ventilators or feeding tubes. Such actions are lawful throughout the United States, if made by the appropriate persons, for specified reasons, using the right procedures. Beyond this, in a non-trivial number of cases, patients, their doctors or their family members appear to be acting affirmatively to end lives, something that, except in one jurisdiction, is always unlawful. A survey of al-most 2000 physicians found that 18 percent were willing to violate the law by prescribing lethal drugs or administering lethal injections. 2 It is reasonable to believe that physician-assisted suicide, as well as active euthanasia, occurs in hundreds if not thousands of cases every year. Yet there are few prosecutions. In cases where all the relevant parties are in accord, it is understandable that law enforcement authorities never hear of these deaths. 3 Only rarely do prosecutors choose to initiate legal proceedings even when such cases are brought to their attention. 4 In the small number of cases when doctors are brought to trial, convictions turn out to be exceptional. Juries sometimes ignore judges' instructions and revert to a more rudimentary sense of right and wrong. 5 And, in the few cases of conviction for euthanasia or assisting suicide in the kinds of circumstances discussed, lenient sentencing is common. 6 
II. HOMICIDE AND SUICIDE
It is not a sufficient defense in a homicide persecution to prove that the killing was undertaken with a benign motive. The "malice aforethought" required for a murder conviction is a term of art and does not refer to hostility toward the victim. 7 Similarly, a defense of consent is unavailable in a homicide prosecution. 8 Taking life is not a mere private wrong. Common law presumed that an individual's life belonged as much to God as to the person him or herself. In listing the prohibitions of the natural law that preceded organized society, Locke mentioned first the prohibition against taking life, reasoning that men were "[H] is property, whose workmanship they are, made to last during His, not another's pleasure." 9 2. Diane E. Meier 529 (2000) . The attitudes of physicians appear to vary by specialty. Meier, supra at 1199. A survey of physicians treating AIDS patients showed much larger percentages who supported, and who had approved, patient requests for lethal prescriptions. Lee R. Slome Therefore, no exception to the homicide law was made for suicide. The objections to consent as a defense to homicide apply: An individual's life is not solely his or her own concern. Individuals are not authorized to deprive the king or society of their presence in the world. Destruction of one's own life is an affront to God who is the sole judge of life and death. Blackstone called suicide a "double offence; one spiritual, in invading the prerogative of the Almighty, and rushing into his immediate presence uncalled for, the other temporal, against the king, who hath an interest in the preservation of all of his subjects . . . ."1o It is apparent that legal hostility to suicide has always been tied to basically religious ideas of the inviolability of human life, an association that has continued to the present, sometimes expressed overtly and sometimes implicitly.
The crime of suicide was imported into the American legal systems with the rest of the common law. Suicide had two penal consequences. The suicide's body was subjected to an "ignominious burial." This generally consisted of burial at a crossroads on the highway with a stake driven through the body. Second, the personal (although not the real) property of the suicide was confiscated. The obvious criticisms of these punishments-as a senseless superstition in one case and as unjust to the heirs of the suicide in the other-led to their early modification. By the end of the eighteenth century punishments for suicide were widely abandoned. Several states enacted explicit prohibitions on using them."
The withdrawal of penalties for suicide, however, did not immediately extend to attempted suicide. There, the wrongdoer was still available for punishment. As late as 1961, the North Carolina Supreme Court affirmed the misdemeanor conviction of a defendant who survived "slashing and cutting his throat and . . . hanging himself from a barn rafter." The court did sheepishly point out that such offenders might be placed on probation or remitted to appropriate "state facilities and services."1 2 Most jurisdictions, however, have long treated attempted suicide as indication of mental illness not criminality. The Commentary to the Model Penal Code found it implausible to suppose that criminal sanctions would deter many people set on suicide and it found that criminalization exhibited a "certain moral extravagance."1 3 Prosecutions for attempting suicide have now entirely disappeared.14 In contrast, over the same period, the criminality of assisting a suicide has been reinforced. Unlike suicide and attempted suicide-an actual offender is present and the presumption of mental incapacity is inapt. 15 In 1997, the United States Supreme Court noted that 46 states, the District of Columbia and two territories had laws against assisted suicide.' 6 Such laws, however, did not impose the severe penalties attached to homicide.' 7 Over time, therefore, suicide and participation in suicide have been viewed as less and less culpable. Nevertheless, court after court has repeated that the law still regards decisions to end human life, with or without the assent of the individual involved, as profoundly anti-social. The decisions not to punish actions associated with suicide are explained as motivated by concerns apart from and despite its fundamentally immoral character. The United States Supreme Court's in Washington v. Glucksberg in 1997 reflected the prevalent judicial attitude: "[O]pposition to and condemnation of suicide-and, therefore, of assisting suicide-are consistent and enduring themes of our philosophical, legal and cultural heritages." 8 In that judgment the Court held that the right to personal autonomy associated with the Fourteenth Amendment to the United States Constitution did not encompass a right to end one's own life. 19 The only prominent exception is Oregon's 1999 adoption of the Right to Death With Dignity Act. This legislation establishes a right to cause one's own death in strictly defined circumstances. It creates an elaborate procedure to ensure the considered and voluntary nature of the action. In the first six years in which the Act was in effect, 265 lethal prescriptions were reported, of which 171 were used to commit suicide. 20 The United States Supreme Court has upheld the Act against a claim by the federal government that it was inconsistent with federal law regulating the prescription of drugs by physicians. 2 1 While the legal grounds of this litigation concern only issues of federalism and statutory construction, the interest of the current [Vol. 54federal administration in pursuing it is generally assumed to be its hostility to state approval of any form of suicide. 22 
III. THE RIGHT TO REFUSE TREATMENT
Notwithstanding the almost uniform rejection of any right of suicide, many judicial opinions confirm the legality of actions by health providers and others undertaken to end the suffering of grievously impaired patients by discontinuing the treatments or procedures that are keeping them alive. These judgments emphatically reject the suggestion that they condone a right to die. They rest on a different right-the right to control one's own body and, more specifically, to refuse or to discontinue medical treatment.
This right is well settled in common law. In a much cited dictum, Judge Cardozo (as he was then) affirmed that an unauthorized surgery was an actionable trespass: "Every human being of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs an operation without his patient's consent, commits an assault, for which he is liable in damages." 2 3 From this it follows that a patient has the right to refuse any procedure and, by the same reasoning, to require it to be discontinued. Most state legislation on termination of life-saving procedures, as will be discussed in the next section, are directed at the problem of making such decisions for incompetents. But, in protecting the right to discontinue treatment for an incompetent person, they presuppose (and sometimes explicitly state) that the same right is enjoyed by competent persons.
24
This common law right has now been widely recognized as constitutionally protected. be infringed without special justification.
2 5 State cases have cited both common law and constitutional bases for the right. Little seems to hinge on which source is emphasized.
26
The right to refuse treatment effectively empowers a terminal patient in distress to discontinue the processes prolonging his or her life. In neither common law nor constitutional form, however, is the right absolute. Courts have recognized several countervailing state interests that might be invoked to block its exercise. Those interests fall under four headings: (1) maintaining the ethical integrity of the medical profession; (2) the protection of the interests of innocent third parties; (3) the preservation of life; and (4) the prevention of suicide.
27 I will briefly discuss the first three in the following paragraphs, deferring consideration of the last, preventing suicide, until the next section.
(1) Maintaining the Ethical Integrity of the Medical Profession
The interest in the integrity of the medical profession was important to the Supreme Court of New Jersey in upholding the appointment of a guardian for an accident victim who was a member of the Jehovah's Witnesses. The guardian was empowered to, and did, consent on her behalf to a blood transfusion necessary to save her life. The court found that hospitals and doctors were the "involuntary hosts" of severely ill patients. Doctors are committed by their professions to "to aid the sick and injured." They are "consecrated to preserving life." To require them to perform surgery in circumstances that unnecessarily endanger the patient's life is to put them under an unacceptable strain. Refusing treatment also requires health care providers to make difficult judgments about the competence of patients-and to risk civil liability if they guess wrong. 29 In most cases, however, the state's interest in the integrity of the medical profession has been easily dismissed. Courts cite ample material showing that professional standards actually approve acceding to a patient's request to end treatment. In addition, they hold that the individual's [Vol. 54right to refuse is more important, and outweighs, the physician's interest in maintaining nice ethical principles. 3 0
(2) The Protection of the Interests of Innocent Third Parties
The state interest in the protection of third parties has typically been invoked in the case of a non-terminal patient with dependent children. Two cases have actually approved involuntary treatment to prevent "abandonment" of minor children. Both involved refusal of blood transfusions on religious grounds, where the patient had a good prospect of recovery. 3 1 But courts have upheld the right to end treatment if there is another parent or an extended family to care for the children. 3 2 The state's interest seems mainly to be discussed by courts reconfirming the right to refuse treatment in cases where there are no dependents. 3 3 More significantly, the termination of treatment cases disproportionately concern patients who, because of age or because of long-term incapacity, are unlikely to raise this problem.
(3) The Preservation of Life
The state's interest in the preservation of life similarly appears more the object of recitation than of application. The United States Supreme Court noted that the states-like "all civilized nationsdemonstrate their commitment to life by treating homicide as a serious crime." 34 Still, this generalized interest is regularly found to be outweighed by the patient's "autonomy" right to stop treatment. Courts weighing the various interests have often disparaged the state's interest in these cases as a short postponement of the imminent and inevitable. 3 5 Courts also often doubt that the state has any substantial interest in the preservation of life apart from the interest of the individual involved. They thus espouse, sometimes explicitly, a classic liberal conception of the state, going so far in one case to quote 
(2005).
John Stuart Mill.
3 6 Once we have dispensed with claims based on the rights of doctors or other third parties, the interest of the state in this self-regarding conduct more or less disappears.
The result of the judicial treatment of these countervailing state interests is that there is almost no set of circumstances where a competent individual will not have the right to refuse or discontinue any medical procedure, no matter how effective it promises to be, and no matter how drastic the consequences of declining it. In one case, a 28 year old woman was held entitled to discontinue a nasogastric feeding tube. She was a quadriplegic suffering from cerebral palsy, bedridden with almost no ability to care for herself and had suffered several family misfortunes. "She [had] on several occasions expressed the desire to die." 3 7 She was also college educated and, according to the court, "intelligent, very mentally competent." Doctors forecast that removing the tube would create a serious threat to her life; with it she would probably live another 15 or 20 years.
This characterization of American law must be qualified in one way. There has been some queasiness about applying the broad right to discontinue medical treatment to the use of devices to deliver food and water to the patient. Cutting off these basic requirements of life, no matter how delivered, raises associations with the everyday comforts of eating and drinking, and has therefore, a more powerful emotional impact. 3 8 During the well-publicized controversy over maintaining a gastrostomy tube for Terri Schiavo, who had been in a persistent vegetative state for 15 years, the Governor of Florida, complained of "a rush to starve her to death." 3 9 Although medical opinion regards the use of intravenous hydration and tube-delivered nutrition as extraordinary medical procedures, some studies have 36. Brophy, 497 N.E.2d at 633 ; See also Thor v. Superior Court, 855 P. 2d 375, 384 (Cal. 1993); Fosmire, 551 N.E. 2d at 81-82) (declaring "the State rarely acts to protect individuals from themselves, indicating that the State's interest is less substantial when there is little or no risk of direct injury to the public").
37. 
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found that physicians appear more reluctant to terminate those procedures, than others such as respirators or dialysis.
4 0
Most courts have refused to make this distinction, treating artificial hydration and nutrition as medical procedures that may be discontinued on the proper consent. The United States Supreme Court in Cruzan assumed as much. 4 1 There appears to be no appellate judgment in any jurisdiction in which the termination of life-sustaining procedures was denied on the particular ground that the right to refuse treatment did not extend to the provision of food and nourishment.
4 2 Dissenting opinions, however, have sometimes shown a keen aversion to allowing this kind of death. In a recent Kentucky judgment a dissenting justice railed that "'removing lifeprolonging treatment from a person who is permanently unconscious' ... all sounds so nice. . ." but "removing food, water and any air from a living person is an atrocity." 43 Such arguments have persuaded some legislatures. For the most part, statutes authorizing termination of medical treatments for incompetent patients explicitly include termination of artificial methods of hydration and nutrition. 44 Some later statutes, however, require more care before authorizing removal of nutrition and hydration. These range from simply mentioning them separately from other life-prolonging procedureS 4 5 to restricting the decision makers, who may consent to "withdraw [all [ofl artificial administration of food or fluid." 46 The Iowa statute excludes provision of nutrition and hydration from its definition of "life-sustaining procedures," removing them even from the scope of procedures that might be governed by the patient's own advance declaration. 47 In the wake of the controversy over Terri Schiavo, many further restrictions on terminating the provision of food and water have been introduced into state legislatures. 48 So far, however, all of these developments, leave untouched the near total right of a competent patient to refuse any medical procedure including the provision of nutrition and hydration. 
IV. REFUSING TREATMENT, SUICIDE, ASSISTED SUICIDE

AND EUTHANASIA
This broad, and largely unqualified, right is difficult to reconcile with recognition of the countervailing state interest in "preventing suicide." Courts continue to affirm the importance of the state's policy against suicide. Unlike the other interests discussed, however, they do not usually weigh this interest against the right of the individual. Instead, they deny that the action contemplated involves any risk of suicide at all.
In the California case considered above, in which the Court approved the removal of the feeding tube from a profoundly disabled woman, it determined that-independently of the mechanical feeding-her life had "been diminished to the point of hopelessness, uselessness, unenjoyability and frustration." It was "incongruous, if not monstrous, for medical practitioners to assert their right to preserve a life that someone else must live, or, more accurately, endure, for '15 to 20 years."' That "decision must ultimately belong to the one whose life is in issue. . . ." Remarkably, however, the court then denied that the petitioner was, in effect, asking to commit suicide. Despite its own sympathetic evaluation of her reasons for not wanting to extend her life, the court concluded that she had "merely resigned herself to accept an earlier death, if necessary, rather than live by feedings forced upon her by means of a nasogastric tube." 49 The legal policy against suicide has also survived in state legislation regulating endof-life treatment decisions. These statutes routinely include a section declaring that nothing in the legislation condones or approves suicide, mercy killing and euthanasia. 5 0 Two common distinctions between suicide and fatal discontinuation of treatment have been asserted. First, courts sometimes presume that patients in the latter case only want rid themselves of the medical treatment-not to end their lives. This rationale fits the judgments upholding the right of a Jehovah's Witness to refuse lifesaving blood transfusions arising while the patients were receiving other medical treatment. This demonstrated that the patient did not "wish to die, she wanted to live, but her faith demanded that she refuse blood even at the price of her life."" 5 Refusing treatment may be independent of a desire to die whenever that choice "is reasonably motivated by a desire to avoid procedures that are in themselves, and not simply because they prolong a life, physically or emotionally pain- [Vol. 54 CAUSING DEATH ful." 5 2 That characterization, however, fails to describe many of the judgments approving the termination of treatment where the main objection to the procedure was that it maintained a life that was painful and without meaningful satisfactions.
3
The second ground of distinction asserts that suicide and euthanasia are affirmative acts that cause death but stopping a treatment simply removes an impediment to the progress of the underlying ailment. "Stopping the treatment," as one court said, merely "allows the delayed meeting with death to take place." 5 4 The difficulties with this distinction are manifest. It supposes an ability to tell the difference between activities that do and do not interfere with natural death. It is not clear why the use of hand feeding, heating or air conditioning, or antiseptics, for example, fall into the first category.
It is hard, therefore, to defend a logical distinction between suicide-euthanasia and termination of life-support, at least in the context of the terminal and suffering patient. Some judges and commentators, however, have expressed reasons of policy for maintaining these two categories. The prospect of, say, physicians administering lethal doses of medicine to willing patients conjures up a "parade of horribles." These possibilities become more frightening when placed in the context, to be discussed in the next section, of unconscious or incompetent patients. Those cases are premised on what is an essentially fictional assent of the patient to stopping lifesupport. What would stop the same kind of fictional consent being recognized in cases where a court decides an incompetent patient ought to have consented. Add to this the fuzziness of the very idea of competence and we have, as one court put it, "the slippery slope with a vengeance."
5
All of these arguments featured in the United States Supreme Court's rejection of a direct challenge to the distinction between termination of life support and suicide-euthanasia in two cases decided in 1997. In both cases the claimants argued the unconstitutionality of prohibitions on assisted suicide. In the first, Washington v. Glucksberg, 5 6 the criminal penalty was argued to be a deprivation of liberty without due process of law under the Fourteenth Amendment. That provision has been held to require especially pressing state reasons for restricting conduct within a realm of personal "privacy," meaning, in this context, the ability to control important and intimate aspects of one's own life. The Supreme Court had strongly intimated in Cruzan that this included the traditional right to control one's body and, by extension, to refuse medical treatment even if doing so would hasten the death of the right-holder. Citing that decision, the claimants asserted a "liberty to choose how to die." The Court held there was no "right to die" in the specially protected liberty of the Fourteenth Amendment. That rigorous protection was reserved for rights "deeply rooted in this Nation's history and tradition." The right to refuse treatment was well established in the common law; the right to commit suicide has never been legally protected-quite the contrary. 5 7 The Court went on to reiterate concerns about the difficulty of limiting such activity to truly voluntary decisions of competent people. It cited statistics from the Netherlands showing that, despite the careful procedures provided in law, in one year almost 5000 people had received "lethal morphine overdoses" without having given explicit consent. It worried particularly about the vulnerability of "severely disabled neonates and elderly persons suffering dementia." 5 8
The second case, Vacco v. Quill, 5 9 dealt even more directly with the need to distinguish discontinuing life-saving medical treatment from acts intended to induce death. This time the New York law on assisted suicide was attacked as a violation of the Fourteenth Amendment's Equal Protection Clause. The Court of Appeals had held that the state did "not treat equally all competent persons who are in the final stages of terminal illness and wish to hasten their deaths" and that this inequality was not rationally related to a legitimate state interest. 60 The Supreme Court reversed. " [W] e think the distinction between assisting suicide and withdrawing life-sustaining treatment... is both important and logical. . . ." It rehearsed some of the explanations already surveyed: The assisted suicide is killed by the medication; the untreated patient by the underlying disease; a physician assisting suicide "necessarily and indubitably intend[s] primarily that the patient be made dead: the physician who discontinues treatment may intend only to respect the patient's wishes" and "to cease doing useless and futile things to the patient." The Court also stressed the basic and immemorial legal distinction between identical acts undertaken for different reasons. It is fair to say that there is now near-unanimous agreement on two propositions: 1) Acts that end treatment and that will almost certainly lead to death are lawful and protected by constitutional right; 2) Intentional administration of treatment that will almost certainly lead to death is not a constitutional right and is, indeed, almost everywhere unlawful. 
V. RIGHTS OF INCOMPETENT PATIENTS
Having established these basic propositions, it is necessary to examine their application to cases in which the individual involved is either unconscious or without the mental capacity to make his or her own decisions. As may be imagined, when we are dealing with the late stages of fatal illness or accident, this is not an uncommon situation. Such cases, moreover, are more likely to bring the questions before the courts. As a practical matter, the express wishes of a competent patient in extremis will rarely be disputed by family members or physician. When the patient is unable to speak for him or herself, disagreements of the interested parties may be hard to resolve and the dispute may turn to litigation. Most recent legislation on the conditions for terminating life-support procedures has also been specially directed at the treatment of incompetent patients.
As with competent patients, the authority to terminate such procedures has been based on the patient's right to refuse treatment and not on any right to a speedy or comfortable death. 6 2 It is treated, therefore, as an aspect of the right to self-determination. Incompetence, however, is nothing but the incapacity to make decisions. Speaking of persons incompetent because permanently in coma or in a persistent vegetative state, Laurence Tribe puts the matter mildly when he says that "the task of giving content to the notion that [such persons] have rights in the face of recognition that they could make no decisions about how to exercise any such rights, remains a difficult one." 63 Nevertheless, courts have wasted little time in presuming that the right to discontinue treatment may be exercised by a surrogate on an incompetent's behalf, "[T]he state may not deprive citizens of their constitutional rights solely because they do not possess the decisional capacity to personally exercise them." 64 The resulting jurisprudence has been formed-or deformed-by the effort to make surrogate decision-making consistent with the underlying premise of personal autonomy.
Both decisional and statutory law now recognize three ways to make this decision for the patient. Though very widely recognized, they differ somewhat in content and availability from jurisdiction to jurisdiction.
(1) The most favored procedure for making life-support decisions for incompetents is the express directive, executed by the patient when competent. These instructions take various forms and are given various names: grants of power of attorney, advance health 62. Cruzan, 497 U.S. at 277-79. 63 . LAURENCE care directives, living wills. They are of two kinds. They may spell out the circumstances in which particular procedures may be used. Alternatively, they may designate an individual to make the decisions with or without providing substantive standards for that agent to apply. Modern state legislation on end-of-life treatment recognizes the validity of such directives, prescribes minimum standards of content and procedures for executing them, and regulates the occasions on which they may be put into effect. Commonly, they also provide an outline form of such an order that will satisfy the statute's requirements. 65 There appears to be almost no litigation where such directives have been executed, indicating that they are more or less universally accepted.
This acceptance is consonant with the idea that the right to refuse treatment is fundamentally that of the individual patient. Express directives are taken as clear evidence of the circumstances in which the patient wishes to exercise that right. The easy translation from advance directive to the patient's right of decision, however, is not without problems. It assumes that the patient has not changed his or her mind and that the circumstances are, in relevant respects, the same as those expected when the directive was formulated. It is one thing to contemplate this course as an abstract matter far in the future, and quite another to deal with it as an immediate question. In one study of terminally ill patients, more than 60 percent supported physician-assisted suicide in a hypothetical situation, but only 10 percent seriously considered it in their own cases. Of those who did, about half changed their minds within a few months. 6 6 Even people whose general views remain the same, cannot anticipate the exact medical situations in which they may find themselves with respect to the symptoms they may suffer and the kinds of treatments available. 6 7 Rebecca Dresser has generalized this problem pointing out that since "illness and injury often produce significant changes in an individual's beliefs, values and goals and hence in her interests, conflicts between past and present interests and perhaps the development of a new person might not be uncommon." The incompetence itself reduces the values of "dignity, privacy and bodily integrity so precious to the competent individual." 6 8 If, in fact, "little psychological connectedness and continuity exists between the individual at the (2) If there are no specific instructions from the patient (or if those instructions are thought insufficient), the law still insists that the decision on termination be attributed to the patient. This requires employment of a "substituted judgment." The term has no canonical meaning but I will use it to mean replicating the decision that the patient would make if competent. The focus, as one court described it, "must always be on what the patient would say if asked today whether the treatment in issue should be terminated." 7 0
Many of the doubts already discussed about the reliability of express advance directives also trouble this more flexible standard. Courts have varied with respect to the detail that they require for confirming such decisions as those of the patient. In In re Quinlan, an important early case, the Supreme Court of New Jersey decided, without any individualized inquiry, that it was enough to defer to the "best judgment" of the patient's "guardian and family." 7 1 Likewise, some statutes rely only on the relationship of the appointed decisionmakers to the incompetent patient. 7 2 Reasoning that it is better to err on the side of preserving a patient's life, other courts have been more demanding, requiring that termination be supported by evidence of the patient's prior expressed intent. 78 In Cruzan, the United States Supreme Court affirmed the constitutionality of the Missouri Supreme Court's requirement that an expressed intent of the incompetent be proven by "clear and convincing evidence." 74 Most courts are willing to attribute a desire to terminate to an incompetent patient even without proof of declarations, formal or informal, on his or her views. Where there are no clear instructions, Florida law imposes a duty on the surrogate to make only those decisions "which he or she believes the principal would have made under the circumstances." 75 The judgment should be based on an overall assessment of the experience and values of the patient and an estimate of how they would be applied in the present circumstances. A No matter how well the surrogate decision-maker knows the patient, it is doubtful if the patient's own preferences in a particular situation are reproducible by someone else. In one study, individuals were asked how they would like to be treated in described circumstances. When potential agents were presented with these scenarios their predictions of the principals' responses were not accurate to a statistically significant degree. 7 9 At the end, the actual decisionmaker (and any court reviewing the decision) may end up making his or her own determination about what, all things considered, is best for the patient and for other interested parties. 8 0 (3) Such "substituted judgment," begins to merge into the third recognized ground for deciding among treatment alternatives for an incompetent patient-the patient's "best interests." Some judicial decisions and statutory schemes directly invoke this best interests standard. Others prohibit termination resulting in death unless there is at least some evidence of the patient's own preferences. In many jurisdictions, best interest is demoted to a kind of "last resort" criterion to be employed only when there is no advance directive and no grounds for inferring the patient's preferences. 8 1 Even then, reliance on best interests is sometimes associated with the patient's own choices. 82 Since people generally choose to pursue their own best interests, it makes sense to attribute to the incompetent patient a preference for the decision that a good faith decision-maker feels to be in the patient's best interests. There are situations, however, where even this attenuated sense of the patient's own choice must be abandoned. Those are the cases of patients born with an incompetency that precludes an appreciation of their own situation or the formulation of standards of a good life. Recourse to the patient's own desires in such cases is meaningless. This puzzle did not deter the Massachusetts Supreme Judicial Court, in the well-known case of Superintendent of Belchertown State School v. Saikewicz. 8 3 The patient in that case was a 67 year old man with "an IQ of ten and a mental age of approximately two years and eight months." Even then, the Court insisted that the objective was to replicate the "decision which would be made by the incompetent person, if that person were competent, but taking into account the present and future incompetency of the individual as one of the factors which would necessarily enter into the decision-making process of the competent person." 8 4 The New York Court of Appeals, however, has recognized the futility of any attempt to capture such a patient's preferences. In one case, it quoted an expert witness who asked, "if it snowed all summer would it then be winter?" 8 5
The fact of incompetency complicates any objective determination of best interests. The best interests of such a person are different from those of a competent person and harder for the decisionmaker to appreciate. Problems become acute where the incompetence is a result of permanent unconsciousness or a persistent vegetative state. In such circumstances a person has "no mental life at all and [is] thus unable to have any positive or negative experiences." 8 6 "Without awareness, expectation, beliefs, desires, aim and purpose, a being can have no interests; without interests he [or she] cannot be benefited ... 87 It is hard to know just what a decision-maker is supposed to weigh in those circumstances.
There are less total kinds of incompetencies where, for example, the patient can experience pain, pleasure, warmth or cold. Such persons can often express their feelings and preferences by speech or otherwise. The retarded patient in Saikewicz, for example, was able to use "gestures and grunts to make his wishes known to others and respond [ed] only to gestures or physical contacts." 8 8 "The more mentally complex an individual is," Rebecca Dresser notes, "the more complex are her interests and the more numerous are the conditions that must be met if she is to live well." 8 9 In all of these situations, deciding which course of treatment furthers the patient's best interests (real or constructed) requires some forecast of the circumstances that would follow each alternative. This must mean that the decision-maker decides whether it would be better for the patient to live the kind of life available to him or her if treatment is maintained -or to be dead. Notwithstanding the protests of some courts that decisions must not be based on negative judgments as to the value of an impaired person's life, 9 0 there really appears to be no other way to make the treatment choice. The third party decision-maker must decide if it would be in the best interests of a patient to be dead and, if so, what action should be taken to effectuate that decision. It is hard to see this as anything but euthanasia. By the same token, when the competent patient makes the same decision for him or herself, it is hard to see it as anything but suicide.
VI. THE LAW IN BooKs AND THE LAW IN ACTION
Much modern American jurisprudence has been premised on the distinction between "law in books" and "law in action." Studying the latter meant looking at what the legal system actually did rather than what legislators and judges said it did. 9 1 Few phenomena illustrate the distinction better than the subject of this report. American law, with rare exceptions, has set its face against euthanasia, assisted suicide and suicide. At the same time it has emphatically endorsed a patient's right to terminate treatments or procedures, even when termination will speedily lead to death. In many states, moreover, this right may be exercised for incompetent patients by third parties who make a good faith determination that the patient's best interests require the action or inaction that will lead to death. Given this state of the law, decisions are made everyday to end of the lives of men and women suffering from various degrees of pain, discomfort, incapacity or humiliation, based on a conclusion that the lives in prospect are not worth living. Two conceptual devices have been deployed to rationalize this result. Each distinguishes lethal termination of life-sustaining treatment from murder and suicide. 
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The first distinction has already been noted. Ending medical treatment does not itself cause death. Most judicial discussions of this point track the New Jersey Supreme Court's statement in In re Conroy that "declining life-sustaining medical treatment may not be properly viewed as an attempt to commit suicide. Refusing medical intervention merely allows the disease to take its natural course .. ". 92 Similarly, the relevant Uniform Act proposed to the States by the National Commissioners on Uniform State Laws and the American Bar Association refers to termination decisions as "health-care" decisions like choosing between laparoscopic or conventional surgery. 9 3 Statutes allow the removal of only "artificial" or "extraordinary" medical assistance. A fairly common locution used in defining these methods refers to things that "serve only to prolong the dying process." 9 4 This supposes that withholding or removing life-sustaining procedures merely restores some natural status quo and as such cannot itself be a wrongful act. According to the California Court of Appeal, in mechanical respiration or nutrition, "each pulsation. . . or each drop of fluid introduced into the patient's body . .. is comparable to a manually administered injection or item of medication." Therefore, disconnecting a machine was analogous to withholding an injection or dose of medicine-an "omission rather than an affirmative act." " [T] here is no criminal liability for failure to act unless there is a duty to act." 9 5 The United States Supreme Court has also averted to the "line between 'killing' and 'letting die,"' a "distinction widely recognized and endorsed in the medical profession and in our legal traditions... [and one that] comports with fundamental legal principles of causation and intent." 9 6 It is understandable that advocates of legal assisted suicide fail to see the relevance of these differences. In the first place, the doctor does not merely stand by when a procedure is terminated. Removal of a respirator or gastrostomy tube requires at least some planning and degree of skill. Beyond this, it is not difficult to raise hypothetical cases in which a technical difference between action and inaction has no intuitive appeal. Concurring in Cruzan, Justice Scalia noted that "lilt would not make much sense to say that one may not kill oneself by walking into the sea, but may sit on the beach until submerged by the incoming tide." 9 7 It is true that, the distinction between action and omission has been a powerful presence in common law determination of liability, both criminal and civil. 9 8 Its persistence may reflect some idea that inaction often can be explained by inadvertence or mistake, while positive actions are, more generally, intentional. The latter, therefore, may appear more culpable. 99 While that generalization may be valid for many categories of action, the "inactions" in end-of-life cases are the consequences of careful, indeed painfully deliberate, decisions. In this context, the differential legal treatment of misfeasance and nonfeasance seems contrived.
The intentionality of termination of treatment raises the second frequently cited defense for distinguishing it from euthanasia and suicide. That is the "principle of double effect." This idea, commonly associated with Roman Catholic moral theology, generally declares it permissible to perform an act that can be foreseen to have an evil effect if it is undertaken for the purpose of achieving a proper effect. 10 0 In a standard example, a pilot bombs a village in order to destroy a munitions factory, thus shortening a war and saving lives. Although it is foreseeable that innocent civilians will be killed, the action is morally justifiable under the doctrine of double effect.' 0 ' In the end-of-life context, the principle has been cited to support the administration of pain medicine even where it will hasten the patient's death.1 0 2
Courts have used similar reasoning in reviewing termination of treatment. In deciding that such actions do not implicate the state's interest in preventing suicide they deny that the patient has the in-97. 497 U.S. 261, 296 (1990). Justice Scalia went on to suggest that a more sensible line was between "'ordinary' care and those that consist of sustaining from 'excessive ' [Vol. 54tention to end his or her life. The patient intends only to remove the respirator or feeding tube, even though death will surely follow. This, according to some courts, is not the same as desiring death. Patients making this choice "may fervently wish to live, but to do so free of unwanted medical technology, surgery, or drugs, and without protracted suffering." 10 3 The Nevada Supreme Court affirmed a competent quadriplegic patient's right to discontinue use of a respirator, an action that the trial court found "would shortly prove fatal."1 0 4 The Court declared that the patient "did not wish to commit suicide. He desired only to live for as long as his state of health would permit without artificial augmentation and support." 0 5 In distinguishing termination of treatment and palliative medication from assisted suicide, the United States Supreme Court specifically referred to the fact that the former actions "may have the foreseen but unintended 'double effect' of hastening death." 0 6
The doctrine of double effect in this context is burdened with serious difficulties. Most formulations of that principle impose a constraint of proportionality whereby the good of the intended object is not outweighed by the evil of the unintended one. 0 7 Such an analysis would measure the injuries imposed by the unwanted treatments and compare them to the evil of hastening the patient's death. This comparison involves staggering difficulties but, in any event, no court seems to have seriously attempted it. In the case of patients lacking consciousness, it cannot be said that intravenous hydration or a feeding tube is a problem, independent of the fact that they are extending the patient's life. Even in other cases, the physical discomfort of these devices has not been described as horrific. 0 8
Most descriptions of the doctrine also deny its applicability where the evil consequence is the means of securing the good one. 0 9 If someone bribes an official to secure funding for a hospital, the bribe is not justified by saying that it was only the hospital that was really desired. In the example of the bombing of the munitions plant, if the pilot does not intend to shorten the war by reducing the enemy's capacity to make weapons, but rather to subvert enemy morale by killing civilians, the wrong is not excused by the principle of double effect." 0 There is a difference between easing a patient's discomfort by stopping a painful procedure and easing that discomfort by "making that patient die.""' More seriously, in many termination of treatment cases, it is specious to say that death is unintended. That explanation makes sense in administration of pain medication that is foreseeably lethal.1 12 It is also true where the decision to terminate life support is genuinely directed to the treatment, independent of its role in keeping the patient alive. One can imagine treatments that are unrelievedly painful or that subject the patient to unbearable humiliation. We might then truthfully say that we regret the patient's death, but the rejected medical procedure itself presented an even greater evil."1 3 But this reasoning does not apply to many decisions to cease a life-sustaining procedure. Often what the patients or the families want to end are lives so impoverished and hopeless that they are judged not worth living.11 4 Despite repeated rejection of suicide and euthanasia, judicial decisions approving the right to such terminations make clear the judges' own sympathies with this judgment. The miserable existence suffered by the patient (apart form the procedure to be ended) is often described in heart-breaking detail.
At the end, the American law in action is not unlike that in many other jurisdictions.11 5 The taking of life is forbidden whether by the individual him or herself, or by another person. The former is not excused by pleading his or her own rights of autonomy; the latter is not excused because motivated by concern for the individual's welfare. But there are exceptions. These are generally reserved for cases where there is a good faith basis for determining that the quality of the lives to be ended has been grossly diminished-because of pain or incapacity-and there is no reasonable prospect that this condition can be reversed. In such circumstances, the actions leading to termination may be performed by the individual affected or-where that person is unable to articulate a preference-in good faith by a limited class of people who may be presumed have the patient's welfare in mind. Perhaps out of fear that other interests may improperly influence the decision, third parties may not act in to assist dying in 111. VAcco, 521 U.S. at 808. 112. But see Brody, supra, note 37 at 948 (questioning the need, in most cases, for lethal doses of analgesic in order to relieve pain).
113. See Guardianship of Jane Doe, 583 N.E. 2d 1263, 1275 (Mass. 1992) (O'Connor, J., dissenting). Edward Lyons defends the double effect justification for terminating life support without questioning the genuineness of the claim that it is only the procedures that the decision-maker wishes to end. See Edward Lyons, supra note 99 at 544-47.
114. See Glucksberg ,521 U.S. at 746-47 (Stevens, J concurring). any other way.' 1 6 Naturally, there can be honest and deeply held differences over whether the right conditions obtain in a given case, but that is not unique to this category of legal decision. What distinguishes American law is its rhetorical commitment to the sanctity of all life and its rejection of the idea that some lives are not worth living. 1 1 7 The litigated cases involving a decision to allow the patient to die are therefore premised not on a right to die or a right to take life in defined circumstances, but on the right to control one's own body by refusing medical treatment. This obfuscation has been far from easy, as the cases attempting to apply the right to people without decision-making capacity illustrate. Relatively recent statutory regulations are more direct in specifying the appropriate circumstances in which life-saving treatment may be discontinued. A few, moreover expressly refer to the right at issue as one "to a peaceful and natural death." 1 18 Generally, they obscure matters, however, by founding their options expressly on the right to make decisions about medical treatment"r 9 and condemning suicide or euthanasia. 120 If we suppose that the rules are really being formulated to control what are, in pith and substance, life-ending actions, this approach can only confuse judgment.
See generally
The common law, however, has never been a slave to rationality. Perhaps its leading characteristic has been its capacity to adapt doctrines developed in one context to rather different circumstances. Its inherent conservatism manifests itself in its reluctance to abandon old categories and concepts even when they cease to speak to contemporary problems. Instead it simply declares that they apply to new and apparently inapt instances. A injured child who trespassed on property to which he was attracted by a dangerous situation should have an action for damages against the property owner. So although entirely unknown to the owner, he became an "invitee." 1 2 1 Henry Maine described the likely reasons for such circumlocutions in his discussion of legal fictions: "They satisfy the desire for improvement, which is not quite wanting, at the same time that they do not offend the superstitious disrelish for change which is always present."1
